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An initial reason for undertaking research on tax cancellation (British English:
extra-statutory concession, Polish: umorzenie zobowigzania podatkowego, Ger-
man: Steuererlass, Czech: prominuti darie) was the entry into force of the Re-
structuring Law Act' in Poland on 1 January 2016. The Act created new possi-
bilities to cancel tax liabilities within the framework of insolvency arrangement.
However, the Act did not take into account the characteristics of tax liabilities.”
Such legal circumstances in Poland led to the undertaking of research in order to
present a comprehensive analysis of the institution of tax cancellation. The need
for this research was particularly evident in the case of tax cancellation under
insolvency law, which is not part of tax law even in the sensu largo sense.

The issue of tax cancellation does not only concern the Polish legal system
but also other legal systems, so the research presented here is of a comparative
nature. Although the reasons for undertaking the research was related to the
above-mentioned specific problem of the Polish law, the book attempts to present
the institution of tax cancellation in a broader context, without favouring a pri-
ori any of the legal systems under consideration. Thus, the research goes beyond
the specific problems of the Polish law, and it is therefore justified to present
the results of these studies in a book in English. In order to carry out a com-
parative analysis of the institution of tax cancellation considering its historical
development, the author chose legal systems of the following four countries: Po-
land, Germany, the Czech Republic, and England. When selecting legal systems
for the comparative analysis, the author considered the need for diversity. It was
necessary to choose legal systems of countries that differ significantly from each
other within the scope of the institution being compared.’ On the other hand,

! Prawo restrukturyzacyjne [Restructuring Law Act] of 15 May 2015, consolidated text in the
Journal of Laws of 2019, item 243.

* Piotr Bulawa, ‘Restrukturyzacja zobowigzan podatkowych w $wietle nowego Prawa restruk-
turyzacyjnego — zmiany systemowe’ [Restructuring of tax liabilities in light of the new Restructur-

ing Law Act—systemic changes], Monitor Prawniczy 9 (2016), supp 20-24.
* Jaakko Husa, A New Introduction to Comparative Law (Oxford: Hart Publishing 2015), 124.
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the author kept in mind the practical comparability of institutions existing in
different countries. The comparative approach may have some limitations caused
by the fact that it is not possible to entirely cross cultural borders.* Due to the
above limitations, the analysis covers legal systems of selected European coun-
tries and not countries from other cultures.

When making the selection of legal systems to be compared, it was essential
to choose countries representing two primary legal cultures of the world.” The
analysis covers Germany as regards the continental (Romano-Germanic) legal
system and England as regards the common law. The author extended the com-
parison to the legal system of the Czech Republic, which, like the German and
Polish legal systems, belongs to the continental legal culture but is also the ‘suc-
cessor’ to the socialist legal culture that played the role of a separate legal culture
in the 20th century.®

The primary objectives of the book are to assess the institution of tax cancel-
lation in the analysed legal systems and compare the conditions of its applica-
tion. The broad scope of the objectives comes from a postulate by Rodolfo Sacco,
who claims that the primary aim of comparative law as a science is to acquire
knowledge about legal systems. The results of this research may be applied in
practice, but not necessarily so.” The Cultural Manifesto of Comparative Law a-
dopted by Italian comparatists in Trento in 1987, commonly known as “Thesis of
Trento’ (Italian: Tesi di Trento), confirms Sacco’s postulate.® The proposed expan-
sion of knowledge should not be understood in comparative law as a presenta-
tion of regulations of different legal systems, i.e. as a study at the first (essential)
stage of comparative law research according to the scale of the depth of the study
adopted by Husa.” Comparative law research at the fourth and fifth stages, as
specified by Husa, aims to explain with the help of auxiliary sciences the reasons

*+ Ibid., 23.

> In addition to the Romano-Germanic, common law, and socialist legal culture, René David
enumerates the following legal cultures: Islamic, Hindu, Jewish law, and the laws of the Far East, Af-
rica and Madagascar. René David, in Camille Jauffret-Spinosi, René David, Marie Goré, Les grands
systémes de droit contemporains (Paris: Dalloz 2016), 16.

¢ Husa, A New Introduction to Comparative Law, 216, 219.

7 Rodolfo Sacco, Piercarlo Rossi, Einfithrung in die Rechtsvergleichung (Baden-Baden: Nomos
2017), 13.

8 ‘Le Tesi di Trento, Law Faculty, University of Trento, http://www.jus.unitn.it/faculty/guida/
tesi.html, accessed 23 February 2020.

° Husa identifies five stages of comparative law research: 1) presentation of provisions of other
legal systems usually in connection with drafting of legislation, 2) comparison within a specific
scale or common comparative framework, usually in order to solve a particular problem or fill in
gaps in law, 3) systematic presentation of similarities and differences regarding a particular institu-
tion, 4) analysis of similarities and differences regarding a particular institution with the help of, e.g.
sociology of law, legal history, legal anthropology etc., and 5) problematisation, including develop-
ment of the theory and methodology of comparative law. Husa, A New Introduction to Comparative
Law, 141-142.

12

Kup ksigzke


http://ebookpoint.pl/page354U~rt/e_23uk_ebook

Introduction

for the existence of similarities and differences regarding the same institution
in the compared legal systems and, consequently, to generate research questions
through problematisation. The author also sets himself such goals in the book.
The book is thematically divided into two parts. The first part of the mono-
graph consists of Chapters I-IV and elaborates on common issues for all forms
of tax cancellation, while in the second part, i.e. in Chapters V-VIII, it analyses
particular forms of tax cancellation: administrative tax cancellation, debt relief,
and insolvency arrangement. Chapter I presents necessary comparative assump-
tions concerning the definition of tax cancellation and other relevant notions,
which are unrelated to a particular legal system, and presents comparative meth-
ods applied in this book. The next chapter shows sources of law in the compared
countries, with particular emphasis on the institutions of prerogative and par-
don. Chapter III discusses the institutions of privilege and dispensation in the
canon law of the Catholic Church. These institutions are the reference point of
the comparative analysis. The last chapter of the first part (Chapter VI) analyses
the evolution of the institutions of discretion and free discretion in the compared
countries. The second part of the book begins with Chapter V, which analyses
administrative tax cancellation. It is evaluated with particular emphasis on the
issues of the legal basis, premises for a cancellation, and judicial review. The issue
of tax cancellation granted by the minister of finance is excluded from Chapter
V and discussed separately in Chapter VI. Then, Chapters VII and VIII discuss
possible forms of tax cancellation within the framework of insolvency law. Chap-
ter VII presents the institution of insolvency arrangement with a particular focus
on the role of the tax authority in the proceedings. Finally, Chapter VIII analyses
the possibility of tax cancellation within the framework of the institution of debt
relief, including the purpose of this institution from the tax law perspective. Due
to the multidimensionality of the analysis, the author formulates the following
research theses, which play a pivotal role in the conducted analysis and provide
a point of reference for the conclusions formulated at the end of the book:
1. Tax cancellation may be made on the basis of a prerogative or statute;
2. Tax cancellation is related to a legal norm or factual circumstances of the cre-
ation or collection of a tax liability;
3. Tax cancellation may be a privilege or dispensation;
4. For decades, the courts have been deciding on tax cancellation in place of tax
authority.
The analysis presented in this book is based on the law as of 1 March 2020.
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AO — Abgabenordnung (Fiscal Code of Germany)

BFH — Bundesfinanzhof (Federal Fiscal Court)

BGB - Biirgerliches Gesetzbuch (Civil Code)

BVerfG - Bundesverfassungsgericht (Federal Constitution Court)

Can. / cann. - Canon/canons

ECHR — European Convention on Human Rights

EU - European Union

IA — Insolvency Act 1986

InsO - Insolvenzordnung (Insolvency Law)

17 — Insolvencni zakon (Insolvency Act)

k.c. - Kodeks cywilny (Civil Code)

MF - Minister of Finance

NSA - Naczelny Sad Administracyjny (Supreme Administrative Court)

NSS - Nejvyssi spravni soud (Supreme Administrative Court)

(0)4 - Obc¢ansky zakonik (Civil Code)

UK - United Kingdom

WSA - Wojewddzki Sad Administracyjny (Voivodeship Administrative
Court)
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out-of-court settlement 143

severity 99

social state 57; see also social welfare

socialism 24, 50; see also socialist law

social welfare 72; see also social state

social assistance 74, 87, 135-136

Spring of Nations 1848 25, 59, 202

Standard Conditions for Individual Vo-
luntary Arrangements 162

state’s revenues 72, 203

state treasury 22, 132-138, 171, 199, 203,
207

statutory instruments 33, 102

StepChange Debt Charity 196

Straightforward Consumer IVA Protocol
160-161, 163-164

subsuming 44

tax:
income tax 92, 100, 102-105, 119,
122, 134, 137
over-taxation 84
tax advantage 77
tax agreement (arrangement) 105-

108

tax arrears 15, 68-70, 73, 77, 104,
119, 207

tax assessment 58, 69, 78-79, 83,
106, 111

tax evader 87
tax evasion 182, 184

216

tax formats 17, 18
tax health 75; see also financial situ-
ation
tax liquidity 86
tax-loss carryforward 83
tax remitter 68
tax state 25
value-added tax (VAT) 87, 92, 102,
104, 137, 208
tax cancellation:
administrative tax cancellation 13,
56-57, 113, 117
general tax cancellation 123
group tax cancellation 120
permanent tax cancellation 119-120
Tax Law Simplification Committee 106
taxpayer:
honest taxpayer 144, 183
liquidation of the taxpayer’s assets
19, 132, 151, 190
taxpayer’s behaviour 132, 181, 189
taxpayer’s global debt 199
temporary payment problems 86
term:
philosophical term 71
undefined term/s 48, 50-51, 55-56,
57, 66, 206
vague term 50, 73, 173
tertiary rules 33; see also administrative
quasi-legislation
Tesi di Trento 12
Tezner, Friedrich 49, 66, 206; see also
Bernatzik, Emund
transitory anomalies 101, 108, 112
transparency 89, 99, 109, 112, 124, 208
Treu und Glauben 57, 83; see also princi-
ple of good faith
trust 103, 159
trustee 170-171, 181, 184, 191, 194-195,
197

ultra vires 33, 63, 64, 65, 66, 104, 105,
106, 206
unemployment benefits 72, 135
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unfair prejudice 156, 158-159 Weimar Republic 54; see also Weimar

unlawful behaviour 76 Constitution 1919

Unbilligkeit 57

University of Greenwich 104 VAS Helpsheet 160, 163

unforeseen circumstances 77 VAT Notice 48 102

United States 167, 198 Vorrecht 27; see also quasi-prerogative

uznanie administracyjne 47 Voluntary Arrangements Service (VAS)
160

waiver of tax collection 70
Warsaw Uprising 119, 124 zero arrangement 143
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This book presents the institution of tax cancellation

in the legal systems of Poland, Germany, the Czech Republic,
and England in the broader context of tax and insolvency
law. It focuses on three particular forms of tax cancellation:
administrative tax cancellation, debt relief, and insolvency
arrangement. The author uses comparative legal analysis,
which allows him to go beyond the usual research paradigms
and provides a new perspective for a better understanding
of the institution of tax cancellation. Despite significant
differences between the analysed legal systems, the issues
discussed are universal.
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